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Abstract

The study dealt with the principle of the character of punishment and its foundation on necessity
and proportionality. This principle is considered one of the important constitutional principles,
which represents one of the guarantees stipulated in declarations of human rights. The
importance of study lies in that legal system establishes a balance between the protection of
rights and freedoms on one hand, and public interest on the other hand. In order to achieve this
protection, the system requires restricting freedoms of individuals through criminalization and
punishment if public interest requires. This balance can only be achieved through two
complementary controls necessity and proportionality. The study aimed to clarify the principles
of necessity and proportionality as one of the constitutional standards, and also standing on
foundation of criminalization and punishment on basic of necessity and proportionality and
taking into account the importance of social interest, and that observing these constitutional
controls leads to reduction of punitive inflation, which is unnecessary. The study followed
descriptive, analytical and inductive comparative approach. The study reached a number of
results and recommendations; the public interest is subject of criminalization and punishment,
which requires necessity to observe of observing two provisions of necessity and
proportionality and it’s the judges application of judicial individualization that achieves true
proportionality who achieve equality, one of the most important recommendations is that the
judge should take into account the personality of penalty when applying penalty of fine to a
legal person and to take into account the penalty appropriate to circumstances of accused
persons within framework of proportionality between act and its consequences and the
Sudanese legislator to abolish unnecessary criminalization provisions.
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